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I. SCOPE OF MY ASSIGNMENT 

1. Pryor Cashman LLP, ("Pryor Cashman"), on behalf of the National Music 

Publishers Association ("NMPA") and Nashville Songwriters Association International ("NSAI") 

(collectively, the "Copyright Owners"), engaged me to analyze certain statements made during 

this rate proceeding by Amazon Digital Services, LLC ("Amazon"), Google, Inc. ("Google"), 

Pandora Media, Inc. ("Pandora"), and Spotify USA, Inc. ("Spotify") (collectively, the "Four 

Services") or the Four Services' expert witnesses and offer an accounting perspective on such 

statements. In particular, I was asked to address the Four Services' focus on whether or not their 

respective interactive streaming businesses are "profitable" from a generally accepted accounting 

principles ("GAAP") perspective, rather than based on other metrics of whether or not a business 

is successful. 

2. In performing this engagement, I have been assisted by other professionals from 

PricewaterhouseCoopers LLP ("PwC," "us," or "we") who have been working at my direction and 

under my supervision. PwC is being compensated for my work at $895 per hour and the work of 

the PwC professionals assigned to this engagement at rates ranging from $340 per hour to $895 

per hour. PwC's fees are not contingent upon the outcome of this rate proceeding, nor upon my 

testimony or my opinions. 

II. QUALIFICATIONS 

3. I am a Partner of PwC in the firm's Forensic Services practice. I earned a B.A. cum 

laude from Franklin & Marshall College and an M.B.A. from the University of California, 

Berkeley. I am a licensed Certified Public Accountant ("CPA") in Massachusetts and California. 

I am also Certified in Financial Forensics by the American Institute of CPAs ("AICPA"). I have 

more than 35 years of financial and forensic accounting experience. I am a member of the AICPA 



PUBLIC VERSION 

and the Licensing Executive Society. I have testified in various courts and arbitrations over 65 

times as an expert witness. My C.V. and a compendium of my testimony during the last four years 

are attached as Exhibit 1. 

III. DOCUMENTS CONSIDERED 

4. In forming my expert opinions, I analyzed a number of documents related to this 

matter. Attached hereto as Exhibit 2 is a list of the documents that I relied upon in formulating 

my opinions in this matter. 

5. As of the date of this report, I understand that additional documents are expected 

to be produced in discovery, particularly those relating to revenues that may be associated with the 

interactive music streaming businesses of Amazon and Google. These have not thus far been 

provided to the Copyright Owners but the Judges recently directed that such documents be 

produced. As such, I may be asked to supplement or amend this report should additional facts or 

information relevant to my opinions become available prior to or during this rate proceeding. 

IV. SUMMARY OF MY OPINIONS 

6. It is my understanding that the Services propose that the Copyright Royalty Board 

("CRB") retain the existing compulsory mechanical rate structure (i.e., a topline rate of 10.5% of 

Service revenue' from interactive streaming, but that they wish to change the definition of Service 

1  Service revenue is defined in 37 CFR 385.11 (i) as "kul revenue recognized by the service provider from 
end users from the provision of licensed activity; 
(ii) All revenue recognized by the service provider by way of sponsorship and commissions as a result of 
the inclusion of third-party "in-stream" or "in-download" advertising as part of licensed activity (i.e., 
advertising placed immediately at the start, end or during the actual delivery, by way of interactive 
streaming or limited downloads, as applicable, of a musical work); and 
(iii) All revenue recognized by the service provider, including by way of sponsorship and commissions, as 
a result of the placement of third-party advertising on a relevant page of the service or on any page that 
directly follows such relevant page leading up to and including the limited download or interactive 
streaming, as applicable, of a musical work; provided that, in the case where more than one service is 

2 
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revenue to exclude up to 15% of costs of obtaining such revenue).23  I also understand that 

Amazon, Google, and Pandora each have one or more business lines in addition to interactive 

music streaming, . 4  I also 

understand that Apple, Inc. ("Apple") (and together with the Four Services, the "Services") has 

proposed adopting a per-stream rate structure, as opposed to a rate structure based on a percentage 

of Service revenue, and that the rate proposed by Apple is addressed elsewhere by the Copyright 

Owners' experts. Because Apple also has several business lines in addition to its interactive music 

streaming service, I refer to Apple only with respect to this issue. 

7. I am advised that there is a wealth of public data that demonstrates that the Services' 

interactive music services provide significant cross-selling benefits to the Services' other business 

lines and ecosystems (e.g., iPhones, "Echo" smart speakers, Prime membership fees and increased 

product sales and hence Amazon revenues generated by Prime members, and Pandora ticket sales 

actually available to end users from a relevant page, any advertising revenue shall be allocated between 
such services on the basis of the relative amounts of the page they occupy. 

(2) In each of the cases identified in paragraph (1) of the definition of "Service revenue," such revenue 
shall, for the avoidance of doubt, 

(i) Include any such revenue recognized by the service provider, or if not recognized by the service 
provider, by any associate, affiliate, agent or representative of such service provider in lieu of its being 
recognized by the service provider; 

(ii) Include the value of any barter or other nonmonetary consideration; 

(iii) Not be reduced by credit card commissions or similar payment process charges; and 

(iv) Except as expressly set forth in this subpart, not be subject to any other deduction or set-off other 
than refunds to end users for licensed activity that they were unable to use due to technical faults in the 
licensed activity or other bona fide refunds or credits issued to end users in the ordinary course of 
business. 

2  Additionally, Pandora proposes to explicitly exclude from Service revenue derived from, among other 
things, "ticketing for live events or concerts." In October 2015, Pandora acquired Ticketfly, an event ticket 
broker. CO EX. R-202 (PAN_CRB115_00084040 to -4154, at PAN_CRB115_00084044). 
3 For completeness, I also understand that Amazon, Google, Spotify and Pandora also propose to eliminate 
one of the per-subscriber minimums in the existing rate structure and that Google also seeks changes to the 
prong of the structure providing for royalty payments based on a percent of the Services' total content costs. 
However, these proposed changes are beyond the subject matter of this report. 

4  Source: CO EX. R-203, SPOTCRB0001445 to -1460. 

3 
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for events advertised on its music streaming services ("Indirect Revenues")). The Four Services 

exclude Indirect Revenues from their "Service revenue" used to compute the "headline rate" of 

10.5% of Service revenue, one of the prongs of the current compulsory rate structure. I am advised 

that Amazon and Google refused to provide information relating to the Indirect Revenues and that 

the Judges recently issued a series of Orders compelling the production of such information.5  I 

request the right to supplement or amend this report based on my review of the documents Amazon 

and Google were ordered to produce. I understand from Pryor Cashman that, putting aside the 

foregoing documents, none of the Services have confirmed that their document productions are 

complete and, therefore, I request the right to supplement or amend this report based upon the 

review of documents produced by the Services on, or after, the filing deadline for rebuttal 

statements. 

8. From an accounting perspective, quantifying Indirect Revenues is very subjective 

and accounting principles do not provide methodologies to quantify the Indirect Revenues. This 

is a significant shortcoming in a rate structure in which mechanical royalties are paid based on a 

percentage of Service revenue. 

9. Beyond the complications of reasonably quantifying the Indirect Revenues and 

adding such Indirect Revenues to the Service revenue, it is my understanding that 

have argued that the CRB should not increase statutory mechanical rates 

(or, in the case of Pandora, which has not yet launched 

its interactive music service, that its non-interactive music streaming service is not profitable). 

However, the Services' concept of "profitability" does not take into account other important 

5  I am advised as well that the Judges have left open the possibility that, depending on further information 
being developed, Amazon and Google may be required to provide information regarding their incremental 
revenue from the sale of goods and services to the users of their interactive music services. 

4 



PUBLIC VERSION 

metrics of a business' financial health and future prospects. I have not analyzed, and take no 

position on, whether the Services can afford to pay higher royalties. Rather, my report explains 

why historical accounting profits fail to provide a full picture of a company's ability to make future 

mechanical royalty payments. 

10. GAAP-based financial statements are a starting point for an analysis to determine 

profitability, financial position and cash flows. However, many companies supplement traditional 

financial statements with non-GAAP measures that they, and market analysts, feel give better 

insight into operating results and future performance 

11. Even from an accounting perspective, focusing only on past results, particularly for 

high-growth businesses like Spotify and Pandora, can be misleading. In the early stages of a 

business, investments in infrastructure, product development and customer acquisition frequently 

results in such businesses' showing accounting losses during this period. It appears that this is 

what Spotify and Pandora have done and it is, therefore, not surprising that these two companies 

have not been profitable from a GAAP standpoint. However, 

6 

V. SERVICES GENERATE INDIRECT REVENUES FROM INTERACTIVE 
MUSIC STREAMING 

12. There is no authoritative accounting literature that provides guidance to accountants 

on how a company should quantify and report Indirect Revenues. I am aware that at least two 

experts—Spotify' s expert, Dr. Marx, and Pandora's expert, Dr. Katz—have previously criticized 

6  Sources: CO EX. R-202, PAN_CRB115_00084040 to -4154, at PAN_CRB115_00084041 and various 
reported media articles, including CO EX. R-204, https://www.bloomberg.com/news/articles/2015-06-
10/spotify-valued-at-8-2-billion-as-teliasonera-buys-stake.  

5 
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the use of a percentage of revenue structure on the basis that it presents measurement problems, 

particularly with respect to what I refer to as Indirect Revenues. Yet, Drs. Marx and Katz, as well 

as the other Services' experts (with the exception of Apple) are advocating for rate proposals based 

on a percentage of Service revenue. I have seen no analysis from the Services that address the 

financial accounting problems associated with quantifying Indirect Revenues (instead, the 

Services simply exclude the Indirect Revenues from the calculations). I have seen no proposed 

methodology from the Services for quantifying the Indirect Revenues generated by interactive 

music streaming services. 

13. It is my understanding that the Services already track user statistics, including the 

number of unique users and interactive music streams. Further, current regulations require that 

the Services report to the Copyright Owners the number of subscribers, and the number of 

interactive streams for every song that is streamed during the reporting period.' Since there is no 

objective way to quantify Indirect Revenues and neither the Services nor their experts — including 

several experts who have already admitted that a percentage of revenue model presents serious 

measurement issues precisely relating to Indirect Revenues — offered a methodology for such a 

quantification, I submit that the royalty structure proposed by the Copyright Owners, consisting of 

a greater of (a) a per-play penny rate and (b) a monthly per-user rate, simplifies the process for 

compensating Copyright Owners for interactive music streams and avoids the financial accounting 

challenges inherent in a percentage of revenues rate structure. 

37 CFR 385.12 (b) 

6 
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VI. FINANCIAL STATEMENTS ARE ONLY A STARTING POINT FOR AN 
ANALYSIS OF THE SERVICES' CAPACITY TO PAY ROYALTIES 

14. I now turn to the financial accounting issues presented by the Services' focus on 

"profitability" purely from a financial accounting standpoint. 

15. Financial statements are reports that provide financial information to company 

management and other interested parties (e.g., investors, analysts, lenders). The financial 

statements are concise, perhaps 3 to 5 pages, plus notes, and show financial position at a point in 

time (e.g., as of December 31, 2016) and operating results and cash flows for a defined period of 

time (e.g., for the year ended December 31, 2016). In other words, they are a snapshot at a point 

in time of the past period (e.g., year, quarter) results based on GAAP. 

16. Net income or (loss) on a GAAP basis is the excess (deficit) of revenues earned 

versus related expenses incurred for a stated period. 

17. GAAP-based financial statements reflect the past financial judgements of 

management. But they serve only as the starting point for the users of such financial statements 

to perform an analysis of the entity's financial condition and results of operations. In order to 

meaningfully evaluate the business of the company in question, the financial statements need to 

be considered in the context of such factors as the economy, competition, growth stage of the 

company, access to financing, prospective strategic plans and tactical implementation of such 

plans. A company that is not "profitable" for such period or periods on a GAAP basis may, 

nonetheless, have a positive net worth, growing enterprise value and be able to continue to finance 

its growth with existing cash, by generating future profits or selling assets, or through debt and 

equity issuance. 

7 
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A. Spotify 

18. In analyzing the Spotify financial statements and financial projections, for example, 

the following table presents Spotify's net income (loss) for its fiscal years ended December 31, 

2014, 2015, 2016 and 2017:8  

19. Operating cash flow shows the cash provided by or used in the normal operations 

of the business. Since operating cash flow does not include non-cash expenses, such as 

depreciation, amortization and stock-based compensation, the cash flow is generally stronger (less 

negative or more positive) than net income (loss) for the period. For the same periods, Spotify 

used the following amounts of cash flows in operations:9  

20. Accordingly, in 2017 Spotify is 

Source: CO EX. R-9, SPOTCRB0006837 
9  Source: CO EX. R-9, SPOTCRB0006837 

8 
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21. The following tables present Spotify's historical and estimated GAAP operating 

results (amounts in millions, except for percentages and subscribers):10  

1°  Source: CO EX. R-9, SPOTCRB0006837 

9 
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22. According to Spotify's January 2016 Investor Presentation," 

B. Pandora 

23. In analyzing the Pandora financial statements and financial projections, for 

example, the following table presents Pandora's net income (loss) for its fiscal years ended 

December 31, 2013, 2014, 2015:13  

24. Operating cash flow shows the cash provided by or used in the normal operations 

of the business. For the same period, Pandora used the following amounts of cash flows in 

operations:14'15  

" Source: CO EX. R-71, SPOTCRB0005676-5702, at SPOTCRB0005702. 
12  Source: CO EX. R-71, SPOTCRB0005684, at Tab CF, line 55. 
13  Source:CO EX. R-205, PAN_CRB115_00098421. 

14  Pandora acquired Ticketfly for $450 million in 2015 
(CO EX. R-202, PAN_CRB115_00084040 to -4154, at 

PAN_CRB115_00084044). According to Pandora's President and CFO, Michael Herring, 

(CO EX. R-182, Deposition of Michael Herring, 
February 25, 2017, pp. 168-173). 

15  Sources: CO EX. R-202, PAN_CRB115_00084040 to -4154, at PAN_CRB115_00084113. 

10 
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25. Pandora's actual and projected revenues and expenses from 2013 to 2016 

The following 

table presents Pandora's historical GAAP operating results (amounts in millions, except for 

percentages):17  

16  Source: CO EX. R-205, PAN_CRB115_00098421. 
17  Ibid. 

11 
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26. In analyzing the Pandora financial statements and financial projections, for 

example, the following table presents Pandora's active users for years ended December 31, 2013, 

2014 and 2015 (actual), and 2016 through 2022 (estimated):18  

27. The following table presents Pandora's various earnings measures for its fiscal 

years ended December 31, 2014 and 2015, including reported net income/(loss), non-GAAP 

income/(loss) and Adjusted EBITDA: 

2014 2015 
Reported Net Income $ (30.4) $ (169.7) 
Net Income, non-GAAP $ 43.2 $ 20.6 
Adjusted19  EBITDA $ 58.2 $ 51.7 

28. Pandora is one of many public companies that present so-called non-GAAP 

earnings metrics, under which its net income is significantly higher, even to the point of converting 

18  Sources: CO EX. R-202, PAN_CRB115_00084081 (2015 10-K); CO EX. R-206, 
PAN_CRB115_00087835. 
19  EBITDA was adjusted for stock-based compensation. 

12 
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losses to profits. The company and/or its analysts also highlight "Adjusted EBITDA," which 

presents an even rosier picture of its results, taking out expenditures such as interest, taxes, 

depreciation and amortization. 

29. While Pandora, like Spotify, 

30. The above figures indicate 

Pandora produced an October 25, 2016 analyst 

day deck, indicating a consolidated operating margin of (12.5%) in 2016 improving to 15.0% in 

2020.21  

31. My analysis of the Spotify and Pandora GAAP results and forecasts indicates that 

they are both high-growth development stage enterprises. Management used available earnings 

and cash for new customer acquisition, business development, new products and advertising. Non-

content costs as a percentage of revenue are higher for development stage enterprises than mature 

enterprises, because the former are building infrastructure and customer base more intensively. 

20  Source: CO EX. R-198, PAN_CRB115_00102666-2757, at PAN_CRB115_00102742, page 76. 
21  See PAN Dir. Ex. 4, Pandora Analyst Day, Tuesday October 25, at 60. 

13 
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VII. END NOTES 

32. Our work was limited to the specific procedures and analysis described herein and 

was based only on the information made available through the date of this report. Accordingly, 

changes in circumstances after this date could affect the findings outlined in this Report. 

33. This information has been prepared solely in connection with the Matter of 

Determination of Rates and Terms for Making and Distributing Phonorecords (Phonorecords III) 

before the United States Copyright Royalty Judges, the Library of Congress, and is not intended 

for reliance in any other context. PwC disclaims any contractual or other responsibility to others 

based on their use of or access to this testimony. 

* * * * * 

14 



Christopher C. Barry, CPA, CF 

I declare under penalty of perjury that the foregoing testimony is true and correct to the 

best of my knowledge, information and belief. 

Dated: February 13, 2017 
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Christopher C. Barry, CPA, MBA, CFF 
Partner, Forensic Services 

Professional History 

■ PricewaterhouseCoopers: Forensic Services, 1984 to present 
➢ San Francisco 1984 - 1987 
➢ Boston 1987 - present 

■ Other Big-4 Accounting: Accounting and Auditing Services, 1979 to 1982 
■ CPA since 1982 

Experience 

Several years' experience in auditing financial statements for a wide variety of companies, including some 
in manufacturing, franchising, retailing, banking, publishing and agribusiness. Handled accounting 
issues concerning financial statement reporting, including classification, recognition and disclosures. 

Consulting experience in financial matters, with an emphasis on business valuation, accounting 
investigations, contract compliance verification and various litigation support matters. Assisted 
management in the areas of quantifying damages/claims related to litigation, evaluating appropriateness 
of financial and cost accounting procedures, financial modelling and other analytical procedures. 

Substantial damage quantification experience, including cases involving intellectual property, breach of 
contract, antitrust, forensic accounting investigation, dealer termination, valuation of closely-held 
businesses, securities fraud, wrongful death/personal injury, post-closing disputes and accountant's 
liability. Expert testimony in over 6o cases, in both Federal and State courts and arbitrations. 

Education and Affiliations 

■ B.A., Accounting, Franklin & Marshall College, 
CUM laude, 1979 

■ M.B.A., University of California at Berkeley, 1984 
■ Certified Public Accountant (CPA) 

(licensed in Massachusetts and California) 
■ Member, American Institute of CPAs 
■ Certified in Financial Forensics by AICPA 

Publications 

■ Member, Licensing Executive Society 
■ Faculty Member, Massachusetts 

Continuing Legal Education 
■ Presenter to the Boston Bar Association 

and New Hampshire Bar Association 
■ Instructor to the U.S. Attorney General's 

Advocacy Institute 

• 13 Glossary Articles on Business Topics, Encyclopaedia of Business, Gale Research, Fall 1995 
• Punitive Damage Awards: An Overview, A Strategy, PW Review, Spring 1995 
• Forensic Accountants Dig Up Buried Financial Misdeeds, Boston Business Journal, 

February 7-13, 1997 
• Implications of the eBay case on Patent Infringement Damages; AIPLA Meeting, Spring 2009 
• Co-author of Patent Infringement Damages chapter in 5th Edition of Litigation Services Handbook, 

John Wiley & Sons 2012 
• PwC's Patent Litigation Studies: 2009, 2010, 2011, 2012, 2013, 2014, 2015 and 2016. 
• Co-author of Patterns in Patent Litigation, The Patent Lawyer, Sept/Oct. 2014 issue. 

Christopher C. Barry 
PricewaterhouseCoopers, LLP 

101 Seaport Blvd. 
Boston, MA 02210 

617.530.6304 
christopher.c.barry@pwc.com  
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Testimony of Christopher C. Barry — Last Four Years 

1. Illinois Tool Works v. MOC Products, Inc, 
USDC, SD California 
Case No.: 09-CV-1887 (JLS) 

2. Sentinent Jet, LLC v. Mackenzie, Brennan and Carnavale 
MA Superior Court, Norfolk County 
Case No.: 12-00432 

3. WBIP v. Kohler Co. 
U.S. District Court, Massachusetts 
Case No.: 1:11-CV-10374-NM G 

4. Trinity Health v. Cerner Corporation 
Arbitration, Minneapolis 

5. Columbia Data Products, Inc. v. Autonomy Corp., Ltd. 
U.S. District Court, Massachusetts 
Case No.: CV-11-12077-NMG 

6. Beninati v. Borghi, Dixon and Blast Fitness Group 
MA Superior Court — Suffolk 
Case No.: 2012-1985-BLS2 

7. Flag Wharf v. Boston Redevelopment Authority 
MA Superior Court, Suffolk County 
Case No.: 11-4374-B 

8. Sanford LP and DYMO v. Esselte Corporation 
U.S. District Court, Southern District of New York 
Case No.: 1:14-CV-07616-VSB 

9. Exergen v. Kaz USA 
U.S. District Court, Massachusetts 
Case No.: 1:13-CV-10628-RGS 

10. Sovereign Yarn Co. v. Loro Piana and LVMH 
AAA, New York 
Case No.: 50 130 T 00587 13 

11. Trustee for Inofin v. Holland & Knight, et al. 
U.S. District Court, Massachusetts 
Case No.: 13-01380 
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EXHIBIT 2: Documents Relied Upon 

Various Filings Related to Docket No. 16-CRB-0003-PR (2018-2022) 

■ Copyright Owners 

■ Introductory Memorandum of National Music Publishers' Association and 
Nashville Songwriters Association International, dated November 1, 2016 

■ Copyright Owners' Proposed Rates and Terms, dated November 1, 2016 

■ Amazon Digital Services LLC 

■ Introductory Memorandum to the Written Direct Statement of Amazon Digital 
Services LLC, dated November 1, 2016 

■ Apple Inc. 

■ Introductory Memorandum to the Written Direct Statement of Apple Inc., dated 
November 1, 2016 

■ Google Inc. 

■ Introductory Memorandum to the Written Direct Statement of Google Inc., dated 
November 1, 2016 

■ Pandora Media, Inc. 

■ Introductory Memorandum to the Written Direct Statement of Pandora Media, Inc., 
dated November 1, 2016 

■ Expert Report of Dr. Katz, dated November 1, 2016 

■ Deposition of Michael Herring, dated February 25, 2017 

■ Spotify USA Inc. 

■ Introductory Memorandum to the Written Direct Statement of Spotify USA Inc., 
dated November 1, 2016 

■ Expert Report of Dr. Marx, dated November 1, 2016 

Selected Documents Produced by the Services 

■ Pandora Media, Inc. 

• 

(PAN CRB115 00098421) 

• 

(PAN CRB115 00102666 to -2757) 

■ Pandora Analyst Day, April 25, 2016, PAN Dir. Ex. 4 

• 

1 
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(PAN CRB115 00084040 to -4154) 

■ (PAN CRB115 00087835) 

■ Spotify USA Inc. 

• 

(SPOTCRB0006837) 

• 

(SPOTCRB0006837) 

• 

(SPOTCRB0006837) 

• (SPOTCRB0005676 to -5702) 

• (SPOTCRB0001445 to -1460) 

Federal Regulation related to Copyrights and Royalty Rates 

■ Code of Federal Regulation 

■ Title 37 — Patents, Trademarks, and Copyrights: Subchapter E — Rates and Terms 
for Statutory Licenses 

Selected News Articles 

■ Spotify Value Tops $8 Billion as Investors Bet on Streaming, June 10, 2015, Bloomberg 
(https://www.bloomberg.com/news/articles/2015-06-10/spotify-valued-at-8-2-billion-as-
teliasonera-buys-stake),  

■ An epic battle in streaming music is about to begin, and only a few will survive, July 23, 
2014, Quartz (https://qz.com/232834/streaming-music-has-become-a-pawn-in-a-high-
stakes-chess-match-who-will-win-and-why/)  

■ Apple, Google, and Amazon are so profitable because they know what to lose money on, 
October 22, 2012, Quartz (https://qz.com/18246/apple-google-and-amazon-are-so-
profitable-because-they-know-what-to-lose-money-on/)  
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CO EX. R-203 

RESTRICTED DOCUMENT 

Subject to Protective Order in  
Docket No. 16–CRB–0003–PR (2018–2022) 

(Phonorecords III) 



Source: AP Photo

Spotify Ltd. received a valuation topping $8 billion in its latest round of funding

as the world’s largest subscription music-streaming service said its number of

customers exceeded 75 million.

The company raised $526 million from investors including Goldman Sachs

Group Inc., Baillie Gifford & Co., Discovery Capital Management, Lansdowne

Partners, Rinkelberg Capital and Senvest Capital for a valuation of $8.5 billion, a

person familiar with the matter said. Phone carrier TeliaSonera AB said

Wednesday it invested $115 million.

Spotify continues to amass funds as it tries to boost its subscription service

before Apple Inc.  gains more customers for its updated music offering, unveiled

Kasper Viita and Matthew Campbell

June 10, 2015 2:30 AM

Updated on June 10, 2015 12:35 PM

Spotify Value Tops $8 Billion
as Investors Bet on Streaming
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this week . Both Apple and Spotify give users access to more than 30 million

songs, and each service costs $9.99 a month.

“This is a field where you will see a lot of competition and where it’s very clear

that Spotify has taken a lead,” TeliaSonera Chief Executive Officer Johan

Dennelind said by phone. “We will see more and more shifting towards

streaming in music and other things.”

Other investors in the latest round included Abu Dhabi’s sovereign-wealth fund,

D.E. Shaw & Co., GSV Capital, and P. Schoenfeld Asset Management, the person

said.

Purchases Falling

With music purchases shrinking in stores and online, streaming has emerged as

the industry’s primary source of growth. Record labels acknowledge its

significance, while complaining streaming has failed to replace lost retail sales.

Spotify now has more than 20 million paying subscribers and more than 75

million active users, it said in a statement on its website Wednesday. The

company said it has paid more than $3 billion in royalties to artists and record

labels since its start 6 1/2 years ago.

Read this next:

CEO Daniel Ek has tackled criticism from artists who said payments from the

music service aren’t trickling down into their pockets. Taylor Swift removed  her

music from Spotify last year just as her new album was released.

Though Apple remains the largest music

retailer in the world, its place as an industry

leader is being challenged. More than a

quarter of Spotify’s users pay for the ad-free

subscription at a time when the music
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industry’s revenue from streaming is on

pace to exceed sales from downloads. Music

is the most popular genre on Google Inc.’s

YouTube’s video service, which attracts

more than 1 billion users a month.

Pandora Media Inc., which runs an ad-supported Web radio, reported 79.2

million active listeners at the end of the first quarter. The company has a market

value of $3.6 billion.

Podcasts, Video

Spotify had been in the process of raising new financing at a valuation of about

$8 billion, twice what it was worth when it raised money at the end of 2013,

Bloomberg reported  April 11. A spokeswoman for Spotify wasn’t immediately

available to comment on the most recent funding round.

Spotify is also expanding its partnership with TeliaSonera, working with the

Swedish carrier on media distribution, customer and data analysis and

advertising.

Ek said last month Spotify will add podcasts and video content to attract more

advertising revenue and fend off competition from Apple and Google.
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              1                  AFTERNOON SESSION

              2                                 (1: 12 p.m.)

              3             JUDGE BARNETT:  Good af ternoon.  Please

              4  be seated.

              5  Whereupon--

              6                 CHRISTOPHER C. BARR Y,

              7  having been first duly sworn, was examined and

              8  testified as follows:

              9             JUDGE BARNETT:  Please be seated.

             10             MR. HARRIS:  Good after noon, Your Honors.

             11  My name is Marion Harris from Pryo r Cashman.  I'm

             12  appearing here today on behalf of the Copyright

             13  Owners.

             14                   DIRECT EXAMINATIO N

             15  BY MR. HARRIS:

             16        Q.   Good afternoon, Mr. Bar ry.

             17        A.   Good afternoon.

             18        Q.   Can you please state yo ur name and spell

             19  your last name for the Judges?

             20        A.   Sure.  It's Christopher  C. Barry,

             21  B-a-r-r-y.

             22        Q.   Mr. Barry, are you curr ently employed?

             23        A.   Yes.

             24        Q.   Where are you employed?

             25        A.   I'm with PriceWaterhous eCoopers.
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              1        Q.   Can you please describe  your educational

              2  background for the panel?

              3        A.   Sure.  I have a Bachelo r's degree in

              4  accounting from Franklin & Marshal l College, and I

              5  also have a Master's in business a dministration from

              6  the University of California at Be rkeley.

              7        Q.   Mr. Barry, do you hold any professional

              8  licenses or certifications?

              9        A.   I do.  I'm a CPA, licen sed in California

             10  as well as Massachusetts.

             11        Q.   Have you ever previousl y served as an

             12  expert witness?

             13        A.   Yes, I have.  About 65 times in court or

             14  arbitrations.

             15        Q.   In what areas have you served as an

             16  expert witness?

             17        A.   Generally it is somethi ng in a dispute of

             18  some kind.  It can be a litigation , a wide variety

             19  of case types.  It can be an inves tigation on a

             20  fraud or financial reporting misst atement.  So it is

             21  things that we label in our practi ce as forensic

             22  accounting assignments.

             23        Q.   And in your experience as an expert

             24  witness, has any court or arbitral  body ever refused

             25  to recognize your expertise?
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              1        A.   No.

              2             MR. HARRIS:  Your Honor , the Copyright

              3  Owners offer Mr. Barry as an exper t in the field of

              4  forensic accounting and financial accounting.

              5             JUDGE BARNETT:  No obje ction?

              6             MR. ISAKOFF:  We don't have any

              7  objection.

              8             JUDGE BARNETT:  Okay.  Mr. Barry is so

              9  qualified.

             10  BY MR. HARRIS:

             11        Q.   Mr. Barry, did you prep are rebuttal

             12  testimony in this proceeding?

             13        A.   Yes, I did.

             14        Q.   If you could, I would l ike you to turn to

             15  the tab marked CO-EX-H-3037, which  should be the

             16  last tab in Volume 1 of the binder s before you.  Let

             17  me know when you are there.

             18        A.   I am there.

             19        Q.   Is the document behind Tab CO-EX-H-3037 a

             20  copy of the rebuttal testimony you  submitted in this

             21  proceeding?

             22        A.   Yes.

             23        Q.   Can you please turn to page 15 of

             24  Exhibit 3037.

             25        A.   Okay.
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              1        Q.   Does page 15 contain a copy of your

              2  signature?

              3        A.   Right, it does.  It is actually not

              4  paginated but it is the page that follows 14.

              5        Q.   Thank you.

              6             MR. HARRIS:  Your Honor s, the Copyright

              7  Owners offer Exhibit 3037, the wri tten rebuttal

              8  testimony of Christopher C. Barry and the exhibits

              9  thereto into evidence.

             10             MR. ISAKOFF:  No object ion.

             11             MR. AHMAD:  No objectio n.

             12             JUDGE BARNETT:  3037 is  admitted.

             13             (Copyright Owners Exhib it Number 3037 was

             14  marked and received into evidence. )

             15  BY MR. HARRIS:

             16        Q.   Mr. Barry, did you prep are slides today

             17  to assist with your testimony?

             18        A.   Yes.

             19        Q.   And is what is currentl y displayed on the

             20  screen in front of us a copy of th ose slides?

             21        A.   Yes, it is page 3 of th em, yes.

             22        Q.   Great.  Mr. Barry, what  was your

             23  assignment in preparing your rebut tal testimony in

             24  this proceeding?

             25        A.   Essentially to review s tatements made by
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              1  the four Services, which we have d efined as Amazon,

              2  Google, Pandora, and Spotify about  their financial

              3  condition with respect to providin g streamed music

              4  services and as well as address ce rtain specific

              5  financial reporting done by Pandor a and Spotify.

              6        Q.   And in your assignment did you have the

              7  opportunity to review certain docu ments?

              8        A.   Yes, I did.

              9        Q.   And what were those doc uments?

             10        A.   So one important docume nt I reviewed was

             11  the Services' initial or introduct ory memorandum.  I

             12  also reviewed certain reports by D r. Marx and

             13  Dr. Katz.  I reviewed the depositi on testimony of

             14  Michael Herring from Pandora.

             15             I also looked, as I sai d, at Pandora and

             16  Spotify financial documents that w ere germane to

             17  this -- to my analysis, my scope.

             18             So that was essentially  what I looked at.

             19        Q.   Thank you.  Aside from what you described

             20  as the introductory memoranda for Google and Amazon,

             21  did you review any other documents  from Google and

             22  Amazon in forming the opinions exp ressed in your

             23  rebuttal testimony?

             24        A.   I don't believe so, no.

             25        Q.   On this slide do you al so list that you
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              1  reviewed Pandora and Spotify finan cial documents?

              2        A.   Yes.

              3        Q.   Are those the documents  listed in

              4  Exhibit 2 of your written rebuttal  testimony,

              5  Exhibit 3037?

              6        A.   Correct, the last two p ages of that

              7  document.

              8        Q.   Under the heading "Docu ments Produced by

              9  the Services"?

             10        A.   I think it is under the  heading

             11  "Documents Relied Upon."

             12        Q.   I believe if we turn to  the second page

             13  of that exhibit, I am specifically  referring to a

             14  subsection.  If you can just confi rm that those are

             15  the Spotify and Pandora financial documents?

             16        A.   Oh, yes, correct.

             17        Q.   Thank you.  We can turn  to slide 4.  Can

             18  you please summarize the conclusio ns of your

             19  analysis for the panel?

             20        A.   Sure.  And there are fi ve indented bullet

             21  points here but I think it really boils down to a

             22  few points.

             23             First, most of the Serv ices, if not all,

             24  have indirect revenues that they e njoy some

             25  collateral benefit from providing streamed music
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              1  services from.  And despite that, measuring the

              2  contribution or the attribution of  indirect revenues

              3  to the music service is a very sub jective exercise.

              4  In fact, there are no financial ac counting standards

              5  around how to do that.  So that wo uld be my first

              6  opinion.

              7             Additionally, there are  concepts of

              8  profitability that the Services ha ve entered in

              9  their initial memorandum, which I don't think fully

             10  take account of all the dynamics t hat would reflect

             11  the success or lack thereof of the  Services.

             12             And related to that foc using on past

             13  financial performance is not neces sarily indicative

             14  of what will happen in the future,  especially in the

             15  context of high-growth startup com panies.

             16             And I recognize not all  of these

             17  companies -- Apple wouldn't be con sidered a

             18  high-growth startup company -- but  certainly

             19  operations like Pandora and Spotif y would be.

             20        Q.   Thank you.

             21        A.   And then finally the th ird essential

             22  opinion, I think, is that the Copy right Owners'

             23  proposed rate structure, given thi s complexity

             24  around measuring indirect revenues , is a more

             25  practical and workable solution in  terms of just
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              1  applying a rate per stream or a mi nimum per month

              2  per sub.

              3        Q.   Thank you.  If we can t urn to slide 5,

              4  please.

              5             JUDGE STRICKLER:  Just a question first

              6  and we can probably get to it as w e go deeper into

              7  your report.

              8             If we go back to the on e before, thank

              9  you, your second bullet point is " there is no

             10  standard accounting methodology fo r quantifying

             11  indirect revenues."

             12             Notwithstanding the abs ence of a standard

             13  accounting methodology, do account ants attempt to

             14  quantify such indirect revenues fo r various lines of

             15  business in certain circumstances?

             16             THE WITNESS:  Not for f inancial

             17  accounting reporting.  Management accountants might

             18  try to do that.

             19             JUDGE STRICKLER:  Are y ou familiar with

             20  how that is done by management acc ountants?

             21             THE WITNESS:  I am fami liar with some

             22  approaches that try to get at that  in some rough

             23  fashion, you know, things like con joint studies and

             24  the like, but they are not very pr ecise and they are

             25  subject to a lot of subjectivity, frankly.
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              1             JUDGE STRICKLER:  Do yo u address that

              2  issue in your report, that issue o f management

              3  accounting?

              4             THE WITNESS:  I don't b elieve I did, no.

              5             JUDGE STRICKLER:  Thank  you.

              6  BY MR. HARRIS:

              7        Q.   We can return to slide 5.  Mr. Barry, in

              8  forming the opinions expressed in your written

              9  rebuttal testimony, did you have a n opportunity to

             10  review the financial statements fo r certain of the

             11  participants in this proceeding?

             12        A.   Yes.

             13        Q.   Which participants?

             14        A.   As far as the music str eaming business,

             15  really just Spotify and Pandora.

             16        Q.   Were the financial stat ements you

             17  reviewed sufficient to conclude in  your opinion that

             18  Spotify and Pandora services are u nprofitable?

             19        A.   Not from the holistic d efinition of

             20  profitable.  If you limit yourself  strictly to

             21  historical GAAP profits, then I co uld conclude that

             22  they haven't yet been profitable.

             23             But when viewed from th e larger lens of

             24  profitability measured in differen t ways, I can't

             25  conclude that from those statement s.
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              1             JUDGE STRICKLER:  Are y ou going to be

              2  testifying later as to the various  other ways of

              3  looking at profitability?

              4             THE WITNESS:  Yes.

              5             JUDGE STRICKLER:  Thank  you.

              6  BY MR. HARRIS:

              7        Q.   And with respect to the  larger lens about

              8  which you just testified, why are these GAAP

              9  financial statements insufficient to evaluate

             10  profitability for Spotify and Pand ora?

             11        A.   Well, there are a coupl e reasons.  One is

             12  they don't necessarily adjust for non-recurring

             13  expenses that may have occurred in  the past,

             14  especially as a company is buildin g its market and

             15  its products.

             16             They also don't take ac count of expenses

             17  that are booked from a GAAP accoun ting perspective

             18  that really don't cost the company  anything in cash

             19  or actually in true earnings, such  as stock-based

             20  compensation, which in Pandora's c ase has been a

             21  very large deduction, and it is an  add-back to their

             22  distributed or what they acknowled ge as non-GAAP

             23  income or adjusted EBITDA.

             24             So that's the main reas on, is that there

             25  is non-recurring expenses and ther e is non-cash



Heritage Reporting Corporation
(202) 628-4888

                                                                  3433

              1  items in the historical GAAP repor ting.

              2             MR. HARRIS:  Your Honor s, we're now going

              3  to turn to some restricted materia l.  I would ask

              4  that we close the courtroom to tho se not eligible to

              5  hear it.

              6             JUDGE BARNETT:  The bac k part of the

              7  room; anyone who has not signed th e nondisclosure

              8  statement or agreement, or certifi cate.

              9             (Whereupon, the trial p roceeded in

             10  confidential session.)

             11
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              1      C O N F I D E N T I A L  S E S  S I O N
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              1               O P E N   S E S S I O  N

              2  BY MR. AHMAD:

              3        Q.   And just so we're on th e same page, the

              4  Copyright Owners' proposal is to h ave royalties

              5  based on the greater of a per-play  penny rate or a

              6  monthly per-user rate; is that cor rect?

              7        A.   Yes.

              8        Q.   You know what the per-p lay penny rate is,

              9  correct?

             10        A.   I do.

             11        Q.   But you do not know how  that number was

             12  arrived at; is that correct?

             13        A.   Correct.

             14        Q.   You do not know how lon g a play minimum

             15  is under the CO's proposal either,  is that correct?

             16        A.   Correct.

             17        Q.   You know what the month ly per-user rate

             18  is?

             19        A.   Yes.

             20        Q.   But you don't know how that figure was

             21  arrived at; is that correct?

             22        A.   That's correct.

             23        Q.   When comparing the Copy right Owners'

             24  proposal to the service provider's  proposal, am I

             25  correct that you're only focused o n the revenue
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              1  prong or component of that proposa l?

              2        A.   I think that's correct,  yes.

              3        Q.   So you are only focused  on calculating a

              4  royalty based solely on revenue; i s that correct?

              5        A.   With respect to the ser vices' proposal,

              6  yes.

              7        Q.   And I think you just sa id it a couple

              8  minutes ago, but am I correct that  the assumption

              9  underlying your opinion that the C O's proposal

             10  should be adopted is just that it is simply more

             11  easy to calculate?

             12             MR. HARRIS:  Objection,  Your Honor,

             13  misstates prior testimony.  I am h appy to elaborate

             14  if it is unclear, Your Honor.

             15             JUDGE BARNETT:  I think  he asked a

             16  yes-or-no question.  He asked if h e was correct.

             17             MR. HARRIS:  Embedded i n that question

             18  was a misstatement of his opinion.

             19             JUDGE BARNETT:  Then th e witness can

             20  answer in the negative.

             21             THE WITNESS:  Yeah, it is not as simple

             22  as that.  The full answer is that the service

             23  providers' proposal in my view is unworkable because

             24  of the indirect revenue complicati on.

             25  BY MR. AHMAD:
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              1        Q.   Can you please turn to paragraph or page

              2  42 of your deposition, line 6, sir .

              3        A.   I thought you were not going to go there.

              4  Excuse me.

              5             JUDGE STRICKLER:  Befor e you -- grab the

              6  book and sit down first.

              7             JUDGE BARNETT:  Did you  say deposition?

              8             MR. AHMAD:  Yes.

              9             THE WITNESS:  Okay.

             10             JUDGE STRICKLER:  May I ?  Wait until they

             11  get settled down on the documents and then I will

             12  ask you, I will ask the witness a question.  I just

             13  didn't want to interrupt you getti ng to the

             14  documents.

             15             You said the percentage -of-revenue

             16  approach on the Services is, I thi nk the word you

             17  just used is unworkable.  But you also testified

             18  before when you and I were having back and forth

             19  that you think from a managerial a ccounting point of

             20  view, these type of issues may be dealt with.

             21             So when you say unworka ble, are you

             22  saying that it does not -- this ty pe of issue does

             23  not get resolved in the marketplac e one way or the

             24  other even though there is no GAAP  way of resolving

             25  the problem?
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              1             THE WITNESS:  There are  some mechanisms

              2  to try to tease out these relation ships and the

              3  attribution, but in my view they a re very subjective

              4  and they are very imprecise and th ey are generally

              5  hard to apply.

              6             They require a lot of e ffort done on a

              7  periodic basis.  And at the end of  all of that, they

              8  don't even result in something tha t is really

              9  objectively quantifiable.

             10             JUDGE STRICKLER:  What are those

             11  mechanisms?

             12             THE WITNESS:  One is a so-called conjoint

             13  study.

             14             JUDGE STRICKLER:  You d id mention that,

             15  yes.

             16             THE WITNESS:  Another m ethod would be --

             17  conjoint was really a flavor of a survey.  I really

             18  don't know any other method for it  than the conjoint

             19  survey.

             20             JUDGE STRICKLER:  And y ou say the

             21  conjoint survey results themselves  are subjective?

             22             THE WITNESS:  Yes.

             23             JUDGE STRICKLER:  Are t hey --

             24             THE WITNESS:  Because t he way the

             25  questions are framed and the diffe rent choices that
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              1  are given are, in my experience wi th doing surveys,

              2  notoriously ambiguous and subject to slanting.  And

              3  if -- unless they are extremely ca refully designed,

              4  they will result in dubious answer s.

              5             JUDGE STRICKLER:  And i f they are

              6  carefully designed?

              7             THE WITNESS:  I don't k now.  I suppose

              8  there is instances where they have  been adequately

              9  designed so that they give objecti ve results, but I

             10  still -- my experience with them, they are very

             11  subjective, very complicated to im plement, and

             12  costly to update periodically.

             13             JUDGE STRICKLER:  Do yo u have any

             14  experience whereby such a conjoint  survey is

             15  utilized at both sides, that is, t he payor and the

             16  payee, if you will, are jointly re sponsible for

             17  creating and funding the conjoint study?

             18             THE WITNESS:  I don't k now of any such

             19  situation but, yeah, I can't cite anything.

             20             JUDGE STRICKLER:  Do yo u think that would

             21  mitigate the slanted subjectivity of such an

             22  approach?

             23             THE WITNESS:  Yeah, it may.  It may.

             24             JUDGE STRICKLER:  Thank  you.

             25             THE WITNESS:  Yeah.
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              1  BY MR. AHMAD:

              2        Q.   So focusing back on you r deposition

              3  testimony at page 42, and I am foc using on line

              4  6:15.

              5             MR. HARRIS:  Your Honor , we're in public

              6  session.  This is a restricted dep osition

              7  transcript.  So if counsel can poi nt me to where

              8  we're going, we might be able to r esolve this

              9  without re-closing the courtroom, but this is

             10  restricted.

             11             MR. AHMAD:  As I said, we're on page 42,

             12  line 6 to 15.

             13             MR. HARRIS:  I think we  can proceed

             14  without closing the room.

             15             JUDGE BARNETT:  Thank y ou.

             16  BY MR. AHMAD:

             17        Q.   Sir, do you see beginni ng on line 6 I

             18  asked you, I said:

             19             "Question:  Am I correc t that the

             20  assumption or at least the primary  assumption

             21  underlying your opinion here, then , is that because

             22  indirect revenue is more difficult  to calculate than

             23  a per-play penny rate or a monthly  per-user rate,

             24  then a per-play penny rate or mont hly user rate is a

             25  better metric than indirect revenu e?"  And you said
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              1  "yes."  Do you see that answer, si r?

              2        A.   I do.

              3             MR. HARRIS:  I would ju st like to note

              4  for the record that there was an o bjection lodged

              5  and it is repeated here as well.

              6             JUDGE BARNETT:  It is t here in the

              7  transcript.  Thank you.

              8  BY MR. AHMAD:

              9        Q.   Sir, you would agree wi th me that just

             10  because a payment proposal is simp ler to calculate

             11  does not necessarily mean that it is better; is that

             12  correct?

             13        A.   Yes.

             14        Q.   Am I correct that a per  subscriber

             15  minimum would be easy to calculate ?

             16        A.   I think so, yes.

             17        Q.   In fact, a per subscrib er minimum would

             18  be equally easy to calculate when compared to the

             19  CO's proposal; is that correct?

             20        A.   Yes.

             21        Q.   You referred in your te stimony, one of

             22  the parts of the revenue proposal of the Services is

             23  a 15 percent at cost associated wi th revenue?

             24        A.   Correct.

             25        Q.   That's also easy to cal culate; isn't that
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              1  correct, sir?

              2        A.   Well, if the elements o f cost that are

              3  allowable as an offset are delinea ted and agreed

              4  upon, it should be an easy thing t o measure, yes.

              5             JUDGE STRICKLER:  Sir, excuse me.  Do you

              6  have any experience in dealing wit h this type of

              7  problem in indirect revenue as it relates to patents

              8  and individual patents within a la rger product?

              9             THE WITNESS:  Yes, actu ally.

             10             JUDGE STRICKLER:  Isn't  there a smaller

             11  salable unit approach in the paten t field to try to

             12  allocate revenues towards individu al components of a

             13  patent?

             14             THE WITNESS:  There is.   It is the

             15  doctrine that has sort of been acc epted in the last

             16  decade or so, and it tries to get at that smallest

             17  element, which is, again, it can b e observed as sold

             18  in the marketplace so that a royal ty can be applied

             19  to just that and not, for example,  the whole

             20  computer, but, rather, just the sc reen or the memory

             21  or the keyboards or the thing that  is subject to the

             22  patents at dispute.

             23             JUDGE STRICKLER:  Would  you say that

             24  problem is analogous to the proble m we're talking

             25  about here?
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              1             THE WITNESS:  No.

              2             JUDGE STRICKLER:  Why n ot?

              3             THE WITNESS:  That -- t hat problem is

              4  trying to disaggregate the compone nts of an overall

              5  apparatus.  This problem that we'r e dealing with

              6  here is trying to attribute or rel ate parts of a

              7  ancillary business to the core.  S o, let's say, in

              8  Pandora's situation, you are tryin g to relate the

              9  Ticketfly revenues to the streamed  music business.

             10             So they are separately identified revenue

             11  streams but one arguably is enhanc ed by the other.

             12  And it is this attribution and wha t portion of the

             13  ticket revenue should be attribute d over to music

             14  which is the problem here.

             15             It is different than ta king a computer

             16  and parsing out how much of it rel ates to one

             17  particular feature or benefit.

             18             JUDGE STRICKLER:  I app reciate there is a

             19  difference, but your testimony is that it is not

             20  even analogous?

             21             THE WITNESS:  I don't t hink it is

             22  analogous, no.

             23             JUDGE STRICKLER:  Are t here subjectivity

             24  problems in both of these issues?

             25             THE WITNESS:  Yes.
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              1             JUDGE STRICKLER:  So in  that limited

              2  sense, perhaps?

              3             THE WITNESS:  In that s ense it's

              4  analogous, yes.

              5             JUDGE STRICKLER:  Thank  you.

              6             THE WITNESS:  Okay.

              7  BY MR. AHMAD:

              8        Q.   Sir, I would like to fo cus back on the

              9  Copyright Owners' proposal.  Am I correct that in

             10  connection with your opinion you d id not consider

             11  who would be considered a user und er the monthly

             12  per-user rate prong?

             13        A.   I know the details of w hether it is an

             14  active user or an inactive, for ex ample, which I

             15  think is some of the questioning t hat you brought

             16  up, are beyond the scope of my opi nion, but the

             17  tabulation of those head counts is  an

             18  easily-gathered data point.

             19        Q.   And you also understand  that there are

             20  different types of streams, in par ticular

             21  interactive streams and non-intera ctive streams; is

             22  that correct?

             23        A.   Yes, I do.

             24        Q.   And you are not suggest ing that the CO's

             25  proposal should apply to the non-i nteractive
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              1  streams; is that correct?

              2        A.   Well, that's a statutor y interpretation

              3  and I think -- I guess I don't kno w if there is

              4  disagreement about that, but I pre sume that what

              5  we're here to talk about is the in teractive streams.

              6        Q.   And you do not know wha t would be

              7  considered a stream or a skip unde r the CO's

              8  proposal; is that correct?

              9        A.   No, I don't have visibi lity to that level

             10  of granularity on their proposal, no.

             11        Q.   And you do not know wha t the CO's

             12  proposal does to address defining streams and skips;

             13  is that correct?

             14        A.   Correct.

             15        Q.   And you have not seen a ny analysis from

             16  the CO's addressing that issue, ri ght?

             17        A.   That's correct.

             18        Q.   Can we, if we can bring  it up on the

             19  screen, sir, your demonstrative pa ge number 6, I

             20  believe it is.

             21             MR. MANCINI:  Sorry?

             22             MR. AHMAD:  Sorry, that  is not 6.  It is

             23  5.

             24             MR. MANCINI:  Thank you .

             25  BY MR. AHMAD:
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              1        Q.   In the title of this de monstrative, you

              2  say that financial statements are an incomplete

              3  picture of the services' capacity to pay royalties.

              4             Do you see that, sir?

              5        A.   I do.

              6        Q.   And you and I discussed  the concept of

              7  ability or capacity to pay royalti es at your

              8  deposition.  Do you recall that?

              9        A.   Vaguely.

             10        Q.   In any event, your repo rt states that you

             11  have not analyzed whether the serv ice providers

             12  could, in fact, afford to pay high er royalty rates;

             13  is that correct?

             14        A.   Yes.

             15        Q.   And you define, when we 're talking about

             16  ability to pay or capacity to pay,  you are defining

             17  that as merely the ability to pay without going out

             18  of business or having to extensive ly borrow; is that

             19  correct?

             20        A.   Is that what I said in deposition?

             21        Q.   I would be happy to sho w you your

             22  testimony.

             23        A.   I bet you would.  If I said it there,

             24  then it is still true.

             25        Q.   But I am correct that i f the CO's
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              1  proposal is adopted, it is your op inion that the

              2  service providers would still have  to make a

              3  business decision as to whether or  not to continue

              4  offering streaming music; is that correct?

              5        A.   Yes.

              6        Q.   And it is possible that  the CO's proposal

              7  could lead to scenarios where it w ould be

              8  uneconomical for the service provi ders to continue

              9  their streaming offerings; is that  correct?

             10        A.   At the current rate str ucture, I suppose

             11  that is possible, yes.

             12        Q.   And --

             13        A.   When I say rate structu re, I'm sorry, to

             14  be precise, at the current market price that they

             15  charge subscribers.

             16        Q.   And having the impact o f the CO's

             17  proposal could lead to scenarios w here the COs -- or

             18  the service providers would either  exit the business

             19  or discontinue perhaps certain fea tures of their

             20  businesses with respect to streami ng?

             21        A.   Or perhaps raise their prices to the

             22  marketplace, correct.  One of thos e two.

             23        Q.   And you have not analyz ed the financial

             24  impact to the CO's proposal; is th at correct?

             25        A.   Correct.
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              1             MR. AHMAD:  I have no f urther questions

              2  for the witness.

              3             JUDGE BARNETT:  Thank y ou, Mr. Ahmad.

              4  Any other questions from other Ser vices?

              5             MR. MANCINI:  Yes, Your  Honor.

              6             MS. YOUNG:  Good mornin g, Your Honors, or

              7  good afternoon, Your Honors.  Kris tine Young from

              8  Mayer Brown representing Spotify U SA.

              9                   CROSS-EXAMINATION

             10  BY MS. YOUNG:

             11        Q.   Good afternoon, Mr. Bar ry.

             12        A.   Good afternoon.

             13        Q.   We met at your depositi on, you might

             14  remember.

             15        A.   I do.

             16        Q.   If you turn to paragrap h 7 of your

             17  written rebuttal testimony.

             18        A.   This seems to be the fa vorite paragraph.

             19  Go ahead.

             20        Q.   If you look at that par agraph you will

             21  see that you state that the Servic es interactive

             22  music services provide significant  cross-selling

             23  benefits to the Services other bus iness lines and

             24  ecosystems; right?

             25        A.   Yes.



Heritage Reporting Corporation
(202) 628-4888

                                                                  3468

              1        Q.   And for examples of cro ss-selling, I

              2  think you touched on this before i n your testimony,

              3  you list iPhones, Echo smart speak ers, Amazon Prime

              4  membership fees, Pandora ticket sa les for events

              5  advertised on its music streaming services.  Do you

              6  see that?

              7        A.   And also Amazon Red -- I'm sorry, it does

              8  say Prime, yes, that's what I said , yes.  Those are

              9  just examples.  There is many othe r that we could

             10  cite, of course.

             11        Q.   And you refer to all of  those examples of

             12  cross-selling that you name as ind irect revenues,

             13  correct?

             14        A.   Yes.

             15        Q.   Have you seen any evide nce that Spotify

             16  is using its interactive streaming  services to

             17  cross-sell other services that are  unrelated to

             18  interactive streaming?

             19        A.   Not yet, correct.  I me an, I should be

             20  more precise.  I haven't seen any evidence that they

             21  are doing that to date, just that they are planning

             22  to do it has been indicated.

             23        Q.   And you have not seen a ny documents or

             24  anything suggesting that it is pro bable that Spotify

             25  will enter into additional busines s lines unrelated
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              1  to interactive streaming, correct?

              2        A.   I don't have anything t hat concrete about

              3  Spotify's plans.  I just have some  -- I think there

              4  was an investor presentation where  a line item was

              5  put in it that talked about expand ing the -- or

              6  continuing to expand the eco struc ture, and that's a

              7  buzzword for businesses that surro und the core and

              8  are mutually beneficial.

              9        Q.   And you are not aware o f any indirect

             10  revenues currently that Spotify ea rns, right?

             11        A.   Correct.

             12        Q.   Interactive streaming i s Spotify's core

             13  business, right?

             14        A.   Yes.

             15        Q.   And as part of interact ive streaming's

             16  business, Spotify offers an ad-sup ported tier and a

             17  paid subscription tier, right?

             18        A.   Correct.

             19        Q.   If I can ask you to tur n to paragraph 1

             20  of your report.

             21        A.   Okay.

             22        Q.   In that paragraph you d efine the term

             23  four services as Amazon, Google, P andora, and

             24  Spotify, right?

             25        A.   Yes.
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              1        Q.   When you say in paragra ph 7 of your -- if

              2  you go back to paragraph 7 of your  report.  Sorry.

              3  Flip back.

              4             If you look at paragrap h 7 you say that

              5  the four services exclude indirect  revenues from

              6  their service revenue used to comp ute the headline

              7  rate of 10.5 percent of service re venue.

              8             Do you see that part of  the sentence?

              9        A.   I do.  I do.

             10        Q.   So that is not true wit h respect to

             11  Spotify, correct?

             12        A.   Well, it is literally t rue, but the

             13  caveat is that Spotify doesn't yet  have any indirect

             14  revenue to be excluded, so.

             15        Q.   So as far as Spotify is  concerned,

             16  sitting here today and at the time  your report was

             17  written, that paragraph was based on speculation

             18  that Spotify might enter into othe r business

             19  ventures in the future.  Correct?

             20        A.   Yes.

             21        Q.   And you have not seen a ny evidence

             22  suggesting that Spotify will defin itively do this,

             23  correct?

             24        A.   Yes, that's correct.

             25        Q.   I will ask you to turn to paragraph 9 of
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              1  your report.

              2        A.   Okay.  I am already the re.

              3        Q.   Great.  In that paragra ph you state:  "I

              4  have not analyzed and take no posi tion on whether

              5  the Services can afford to pay hig her royalties.

              6  Rather, my report explains why his torical accounting

              7  profits fail to provide a full pic ture of a

              8  company's ability to make future m echanical royalty

              9  payments."

             10             Do you see that?

             11        A.   I do.

             12        Q.   By ability to make futu re mechanical

             13  royalty payments, you mean without  going out of

             14  business or disrupting normal busi ness operations,

             15  correct?

             16        A.   Yes.

             17        Q.   And disruption means a discontinuity of

             18  the status quo, right?

             19        A.   Yes.

             20        Q.   From a business perspec tive, wouldn't it

             21  be disruptive if a company had to exit a line of

             22  business because they were forced to make royalty

             23  payments that it could not afford to pay?

             24             MR. HARRIS:  Objection,  Your Honor.  This

             25  expert is here as a financial acco untant, not a
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              1  manager of a business or offering a business

              2  perspective.

              3             JUDGE BARNETT:  Sustain ed.

              4  BY MS. YOUNG:

              5        Q.   Mr. Barry, would you ag ree that less

              6  competition means less choice for consumers?

              7        A.   Generally, yes.

              8             MS. YOUNG:  I am now go ing to get into

              9  restricted testimony.

             10             JUDGE BARNETT:  We're g oing to have a

             11  little restricted session.  Please  wait outside.

             12             (Whereupon, the trial p roceeded in

             13  confidential session.)

             14

             15

             16

             17

             18

             19

             20

             21

             22

             23

             24

             25
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              1               O P E N   S E S S I O  N

              2                   CROSS-EXAMINATION

              3  BY MR. ISAKOFF:

              4        Q.   Now, could you put up s lide 3 of Mr.

              5  Barry's slides.  The last bullet p oint on this slide

              6  says that you are going to be -- w ere going to be

              7  addressing certain statements as t o whether or not

              8  the streaming services were profit able from a GAAP

              9  perspective.  Do you see that?

             10        A.   I do.

             11        Q.   You are not suggesting that Pandora has

             12  been profitable from a GAAP perspe ctive, are you?

             13        A.   No, I'm not.

             14        Q.   And, In fact -- well, i n your work in

             15  this case, you have not reviewed t he written direct

             16  testimony or written rebuttal test imony of any of

             17  the Services' witnesses, correct?

             18        A.   I believe -- when I say  I, expanding that

             19  to include the we of my staff, loo ked at Dr. Katz'

             20  and Dr. Marx's written testimony.

             21        Q.   Okay.  Well, let me -- let's exclude

             22  experts.  You haven't read any of the written direct

             23  or rebuttal testimony of any of th e Services' fact

             24  witnesses, have you?

             25        A.   Let me take a peek.  I don't think so but
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              1  let me just confirm.

              2        Q.   For the record you are looking at

              3  Exhibit 2 to your report?

              4        A.   Yes.

              5        Q.   Where none are listed?

              6        A.   That looks to be correc t.  I did review

              7  testimony transcripts of Mr. Herri ng from Pandora

              8  but not -- and as well as a rebutt al report that he

              9  wrote and issued on February 15th,  I believe.

             10        Q.   Oh, okay, because I did n't see that

             11  rebuttal report listed in your rep ort.

             12        A.   Well, how could it be?  It was issued

             13  concurrent with mine.

             14        Q.   Okay.  All right.

             15             And the parts of the de positions that you

             16  read were actually chosen by couns el for the

             17  Copyright Owners, correct?

             18        A.   The parts that -- I can 't remember if we

             19  were -- we certainly weren't limit ed to that, but

             20  maybe they indicated certain pages  that might be

             21  more relevant to us, but we got --  we had the whole

             22  transcript.

             23        Q.   Would you please put up  Mr. Barry's

             24  deposition, page 94.  If you look,  starting at line

             25  23:
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              1             "Question:  How did you  decide which

              2  depositions to read or not read?

              3             "Answer:  Well, where w e cite things

              4  about Katz and Marx, I believe we probably pointed

              5  to the section of the deposition t hat was relevant."

              6             "Question:  So you were  just pointed to

              7  that by counsel?

              8             "Answer:  Yes."

              9             Were you asked those qu estions and did

             10  you give those answers?

             11        A.   Yeah, I did.  Yes, I wa s asked and I did

             12  give those answers.

             13        Q.   Now, you would not hold  yourself out as a

             14  music industry expert in any sense , would you?

             15        A.   I like music, but --

             16        Q.   You would not hold your self out as a

             17  music industry expert?  And I appr eciate the levity,

             18  but this is not a funny business.

             19        A.   And I admitted in my de position I'm not

             20  an expert in the music industry.  I am an expert in

             21  financial or forensic and financia l accounting,

             22  though, and that's what I'm here t o talk about.

             23        Q.   You have not reviewed a ny music industry

             24  agreements and you are unaware of,  for example,

             25  whether the agreements between the  Services and the
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              1  record labels are on a percentage- of-revenue basis,

              2  are you?

              3        A.   I am aware that some of  those agreements,

              4  the direct agreements are on a per cent of revenue

              5  basis.

              6        Q.   You have not reviewed a ny of them,

              7  correct?

              8        A.   That's correct.

              9        Q.   And you are unaware of any administrative

             10  or judicial tribunal choosing a

             11  percentage-of-revenue metric for m usic industry

             12  rates other than the one that is c urrently in effect

             13  here today, correct?

             14        A.   Correct.

             15        Q.   Can we go to your slide  11.

             16             MR. ISAKOFF:  Yeah, I t hink we have to be

             17  in restricted session now.

             18             JUDGE BARNETT:  I hope you didn't get too

             19  comfortable.

             20             MR. ISAKOFF:  I promise d that it wasn't

             21  going to be long.

             22             JUDGE BARNETT:  You did , and you kept

             23  your promise.  Thank you.

             24             (Whereupon, the trial p roceeded in

             25  confidential session.)
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